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 The Drive to  
MAKE THINGS RIGHT

in the Event of Wrongful Death
BY BENTLEY DOYLE
VANCOUVER BC

The drive to get proper 
wrongful death legis-
lation implemented 

in this province has alternated 
between a steady-ahead desire 
and a stuck-in-neutral approach 
for several years, though recent 
developments and a mounting 
push by proponents for change 
indicate that positive things are 
quite possibly on the horizon. 
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FAMILY MATTERS 
Family is often at the heart of what matters 

most in life. And most people see things that 
way, lawyers and laypeople alike. No matter 
your profession, your politics or your personal 
pursuits, it is clear that the loss of a beloved 
family member is a profound occurrence in any 
person’s life. 

Consider, as many lawyers have, the impact 
upon families in the event of tragic wrongful 
deaths of their loved ones. Consider this from 
your personal point of view, too. Losing a loved 
one suddenly is a devastating event. Add wrong-
ful circumstances to that dreadful scenario and 
it becomes a situation intertwined with anger 
and frustration. One only need think about 
how much more difficult the grieving process 
would become if your loved one’s death was 
caused by a reckless or otherwise negligent ac-
tion of another. 

For families thrust into dealing with a wrong-
ful death, things can become increasingly com-
plicated and disquieting. In British Columbia, 
families who attempt to recover from all aspects 
of their loss – emotional, financial and beyond 
– find out that current legislation fails to provide 
remedies for significant elements associated with 
the wrongful death of their child, sibling or 
spouse, let alone all the relatives outside the nu-
cleus. That is, the current Family Compensation 
Act is what governs in cases of wrongful death, 
though it does not take into account or ap-

preciate the extent of loss suffered by a victim’s 
family members. 

It is often incumbent upon lawyers to pass 
along bad news while outlining, to prospective 
clients, where the law does and does not go. 
Burnaby-based TLABC member Don Renaud 
has become somewhat of a reluctant expert 
when it comes to educating people already 
traumatized by the death of a family member. 
Time and time again, after learning the details 
of their loss, he’s had to inform people 
about further distressing realities they 
are forced to face. 

It is incomprehensible when horrible 
situations can get even worse. The com-
mon element of wrongful death cases 
is the fact several lives are upended as 
a result. And it is a troubling period 
for Don when dealing with family 
members at the early stage of their 
victimization. “People are shocked - 
total disbelief,” he reflects of the painful 
reality. “The public has no idea the law 
in this area is so inadequate.”

As for where things stand today 
and why they need to change, Don is 
clear: “The lives of children, the disabled and 
the elderly are valueless in the eyes of the law.  
We lawyers should be ashamed of ourselves for 
allowing this to go on for so long.”

Unfortunately, Don had grown accustomed, 
through the years, to imparting difficult in-

formation to parents and siblings of wrongful 
death victims. However, rather than accept the 
situation with a heavy shrug of his shoulders, 
Don began to widen the circle of people he 
talked to on the topic of current deficiencies in 
BC’s legislation. 

A significant step was taken in the summer of 
2005 when Don approached Margaret Birrell, 
executive director of the BC Coalition of People 
with Disabilities (BCCPD), with regard to the 

difficult-to-accept subject 
matter of people whose lives 
were turned upside down 
by tragic circumstances. 
Margaret’s work at the helm 
of this well-organized um-
brella organization has put her 
in the centre, multiple times, 
of many important battles 
in pursuit of public good. It 
wasn’t difficult for Margaret to 
regard Don’s desire for change 
in wrongful death legislation 
as another appropriate cause 
of concern and one requiring 
action and assistance. 

As a result of the common ground they talked 
upon, and due to their respective associations 
(TLABC and BCCPD), Don and Margaret 
raised this issue with the Coalition Against No-
Fault (CANF). Margaret’s involvement with 
CANF dates to the origins of the organization 
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TLABC member Don Renaud
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and its massive battle to defeat no-fault legislation that was being proposed 
in the mid-to-late 1990s. Don’s tenure as a highly active TLABC member 
was in full thrust at that time and, by 1997, he began serving on TLABC’s 
Executive Committee. Don’s commitment to the association earned him the 
right to lead TLABC as its president in 2001. He has remained active with 
TLABC throughout the years since. At present, Don is a TLABC governor 
representing Westminster. 

Margaret is a current board 
member of CANF’s society and 
a key member of the CANF 
steering committee. Members 
of this steering committee 
have met steadily since the 
organization’s inception and, 
therefore, an effective mecha-
nism to raise issues of concern 
has existed at this level consis-
tently ever since. 

And so, during that summer 
of 2005, Margaret and Don 
organized a meeting with several family representatives of wrongful death 
victims. At the same time and for the same purpose, CANF began working 
on a plan to draw attention to the failings of the Family Compensation Act. 
It was clear to all involved that existing legislation fails to fully empower 
family members of victims – whose death was caused by another’s negligence 
– to seek recovery for the extent of their non-pecuniary losses.

“I was very impressed,” recalls Margaret of meeting the people suffering 
directly from the loss of their loved ones and the lack of effective legisla-
tion to provide proper remedies for aspects of the harm caused. “These 
families were willing to come out and work for change while knowing 
they would not receive any direct benefits from amendments made,” she 
adds of the selfless motivations. Margaret regards their efforts as “a huge 
generosity of spirit.” 

By the fall of 2005, Don and his secretary Adelaide Goldberg began to 
participate directly with the CANF steering committee as a means of assist-
ing the need of maintaining a cohesive dialogue between multiple parties. 
Adelaide has been particularly instrumental as the person connecting all the 
family representatives with one another. These families eventually banded 
together as the Wrongful Death Law Reform Group (WDLRG). 

A big boost to this CANF campaign came from work conducted previ-
ously by TLABC member Chuck Blanaru, who researched the effects of 
the Family Compensation Act years earlier and, in turn, developed a paper 
on TLABC’s behalf. This was powerful and vitally important groundwork. 
In 2006, TLABC member Sarah Picciotto reviewed the material that 
Chuck provided and soon after delivered an updated document for use by 
TLABC and CANF. This material provided the necessary history about the 
Family Compensation Act and spelled out the need for significant change. 
As well, it helped form the basis of CANF’s official opening statements on 
the matter, namely: a letter to the BC Ministry of Attorney General and a 
related news release. The documents were issued the first week of October 
2006, following a comprehensive meeting CANF held on September 29 
with more than a dozen of the WDLRG family representatives. In addition 
to Don, Adelaide and Margaret, CANF president Peter Maarsman and 
steering committee members Ben Doyle and Jane Dyson also took part. 
Jane is also on staff at BCCPD and is heavily involved in the organization’s 
Advocacy Access Program. 

On a positive note, Margaret was very pleased in April to learn that a 
related funding grant BCCPD applied for was, as she says, “generously 
granted by the Law Foundation of BC.” BCCPD made the application 
as a means of assisting CANF in its effort to develop appropriate material 
for communication on this matter. In essence, the purpose of the grant is 
to produce an anthology of the family representatives and their departed 
loved ones. 

Through subsequent contact with the AG’s Ministry, in 2007, CANF 
was advised that its request for a meeting with ministry staff will be granted 
and that a province-wide government consultation is being considered at 
present. Both of these things have since come through; CANF members 
met with the AG’s Ministry on May 29 and a discussion paper was released 
on June 6.

As it stands, BC’s legislation is still based on Lord Campbell’s Act from 
Britain in 1846. The law does not recognize forms of loss other than those 
causing a direct financial impact, leaving families without a means to seek 
fair compensation after the wrongful death of their loved ones leads to a 
loss of guidance, care and companionship or for the damage caused by 
stress, anguish and grief. Moreover, in cases where wrongful actions lead 
to injuries that eventually cause death, the law does not allow victims to 
be compensated for the pain and suffering that occurs from the period 
between the date of injury and the eventual death.

The families, CANF, BCCPD and TLABC are on solid ground with their 
collective goal. In March 2005, polling conducted by the research company 
Synovate revealed that 77 percent of the public supported “changing the 
law to allow for greater compensation to families of those killed due to the 
negligence or recklessness of others.” 

Through its communications to date on the subject, CANF has pointed 
out that current legislation has barred a countless number of families from 
seeking proper compensation after the wrongful death of their loved ones 
and that nothing has been done to right this wrong throughout BC’s his-
tory as a province. CANF has called on the BC Government to revamp this 
legislation and thereby empower innocent families to seek fair compensation 
for their losses. It is important to note, as CANF has, that although several 
provinces have made changes to their respective pieces of wrongful death 
legislation, there isn’t a jurisdiction in Canada that provides adequate law 
in this regard. Due to this cross-country deficiency, CANF continues to 
call on the BC Government to lead the way toward a thorough change and 
thereby do so on behalf of families in BC and beyond. 

The specifics have CANF calling for changes to be made with regard to 
eligibility under the legislation and to various aspects of compensation. 
CANF’s proposed definition for any new piece of legislation written in 
this regard reads as follows: 
A.   The court, notwithstanding any other damages that may be 

awarded, may award damages generally to the decedent’s estate 
and /or survivors for:
1. solace and bereavement
2. personal anguish
3. emotional stress
4. loss of companionship, comfort, love and affection
5. loss of advice, counsel, guidance, protection and care 
6. the decedent’s mental anguish, pain and suffering from 

the date of injury to death.
B.  The court may also award punitive damages to the decedent’s 

estate for wilful, wanton or reckless conduct shown by a pre-
ponderance of evidence.

If the BC Government’s mindset toward recent consultations on other 
legislation is indicative of its receptiveness for change, CANF would appear 
to be on strong footing. Recent and separate consultations on the Limitation 
Act and the Insurance Act cited the passage of time as an important reason 
for reviewing long-standing legislation, and neither is anywhere near as old 
as what BC has in place governing wrongful death. 

Full accountability ought to prevail. Changes need to be enacted in 
order to enable families whose loved ones were torn from their lives – as 
a result of wrongful events – to be compensated fully for their grief and 

FOOTNOTE : In addition to working currently for changes in wrongful death legislation, the 
steering committee of the Coalition Against No-Fault (CANF) also took action recently with regard 
to the BC Government’s review of the Limitation Act. CANF submitted a brief file and relevant case 

examples – which the Verdict obtained permission to print – as follows: 

Coalition steering committee members Margaret Birrell 
and Jane Dyson. Both are advocates with the BC 

Coalition of People with Disabilities.
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LEGISLATION & POLICY/LIMITATION ACT REVIEW

Response to Consultation, Submitted by: The Coalition 
Against No-Fault (CANF) 

The optional feedback response form provided online poses, in 
essence, two primary questions: (i) should the Limitation Act cre-
ate a single basic limitation period of 2 years? and (ii) should the 

Limitation Act create a single ultimate limitation period of 10 years? Many 
of the additional questions either qualify the primary ones or flow from 
them. With regard to this phase of the BC Government’s review process, 
the Coalition Against No-Fault (CANF) has elected to submit a response 
pertaining to the two primary questions. 

Simply put, CANF rejects proposed changes to create a basic limitation 
period of 2 years and an ultimate limitation period of 10 years. 

Creating a basic limitation period of 2 years – and thereby doing away 
with current and separate provisions of 2, 6 and 10-year limitation periods 
– unjustly oversimplifies important aspects of civil justice and unfairly 
reduces a person’s ability to hold wrongdoers accountable. Moreover, it 
is not sound to drastically shorten current limitation periods of 10 and 6 
years and emerge with a single limitation period of 2 years. This degree of 
change cannot be justified. People harmed by the actions or inactions of 
others will be damaged further if a basic limitation period of two years is 
established broadly in British Columbia. Conversely, wrongdoers – those 
responsible for harm caused to innocent people – gain protections that 
are simply not warranted. 

Rhetorically, CANF asks: If the current provisions for three basic limita-
tion periods need to be set at a uniform level, why would the shortest limita-
tion period at present be viewed as a responsible solution? CANF notes that 
the BC Government’s green paper on this matter (February 2007) makes 
reference to simplifying the system and laws in which we all operate, and 
thereby reducing uncertainty and arguments. If simplification is the goal, 
matters could be made simpler by the creation of a single basic limitation 
period of 10 years rather than 2 years, yet that is not being considered. 
To be clear, CANF is not suggesting a change to that level. Our coalition 
is merely pointing out that simplification of the system does not require 
shortening of current limitation periods. That is, simplification could also 
be achieved by lengthening limitation periods. CANF also notes the green 
paper wisely points out that: “reducing some basic limitation periods could 
be seen as limiting the access of some plaintiffs to the civil justice system 
or possibly encouraging people to rush to sue one another.” 

CANF considers access to justice as being of utmost importance. 
Therefore, any changes that deny or restrict a person’s ability to seek 
justice cannot be supported. Reducing limitation periods does nothing to 
enhance justice for innocent people. Though it may reduce burdens for 
some parties in a civil matter, it does not serve people harmed through no 
fault of their own. These points are equally relevant whether considering a 
proposed change to set basic limitation across the board at a mere 2 years 
or while addressing the topic of reducing the ultimate limitation period 
(ULP) from 30 years to 10 years. 

The current medical-related ULP of 6 years aside, a drastic reduction to 
ultimate limitation is really what is at stake by way of this Limitation Act 
Review being conducted by the BC Government. Though the proposed 
change would widen the window for remedy of those harmed as a result of 
medical malpractice (lengthening from 6 to 10 years and thereby empow-
ering people who became aware of their damage more than 6 years after 
the fact but less than 10 years later), it would devastate victims of all other 
civil wrongs in cases where discoverability was not able to be ascertained 
prior to expiry of the ultimate limitation period. In a separate attached 
document, CANF provides two specific annotated examples (pertaining 
to Hepatitis C and hormone replacement therapy) to illustrate the injus-
tices that would occur if the ultimate limitation period was reduced from 
30 years to 10 years. In addition to these examples, however, it needs to 

be noted that historical wrongs, such as those committed by the tobacco 
industry or the dreadful events of systemic abuse at institutions, could be 
wiped out by unfair and unjustified shortening of limitation periods. Today, 
it is clear that even the current ULP of 30 years is not enough in certain 
cases. BC case in point, some of the many victims of abuse that occurred 
at Woodlands are barred from compensation due to the 30-year ULP. It 
is appalling when real victims are denied real remedies when it comes to 
addressing horrible wrongs. 

Interestingly, the Province of BC’s own experience with litiga-
tion against the tobacco industry provides significant proof of the 
manner in which significant rights can be wiped out due to the ex-
piry of limitation periods. Some of the details are described through 
the BC Government’s online resources. At present, the following link 
– www.healthservices.gov.bc.ca/tobacco/litigation – sets out the key 
details of the BC Government’s landmark lawsuit seeking recovery of  
tobacco-related healthcare costs. Quoting from this webpage at present: 
“The Province of British Columbia’s lawsuit is about past, wrongful conduct 
by tobacco companies and their deceptive promotion of their product.” In 
essence, what began with the launch of legal action in the late 1990s was 
upheld by the BC Court of Appeal in 2004 and by the Supreme Court of 
Canada in 2005. Section 6 of the Tobacco Damages and Health Care Costs 
Recovery Act removed all limitation periods that would have hindered the 
BC Government’s lawsuit against tobacco companies. And yet, the BC 
Government now proposes to shorten the limitation periods for private 
citizens. In short, the BC Government began by responding responsibly 
to a massive case of wrongdoing and the courts of the land have upheld 
its right to seek redress. 

Discoverability is also a key aspect to consider in cases of defective 
products or craftsmanship. The people of this province need not look any 
further than to the widespread crisis of leaky condos in order to illustrate 
relevancy here. By their very nature, latent defects and flaws are not easily 
observed or detected. Some are not detectable at all until it is too late. In 
many cases, too late refers to the window of opportunity to mitigate the 
damage and thereby reduce the degree of compensation needed. However, 
an ultra or unjustifiably narrow window for remedying a wrong would 
leave innocent parties without any means to be compensated for harm 
done to them, regardless of the negligent or reckless actions of others. 
Imposing a duty of care, an all-important concept, becomes meaningless 
under such a scenario. 

With regard to the suggestion that law reform should be done for the 
purpose of modernization, CANF cautions against making amendments 
that deny innocent people legal remedies in which to seek justice. While 
modernization in itself sounds like a goal worthy of pursuit, it just might 
be that such a strategy is unable to bring about a level of change consistent 
with empowering people with access to justice. 

As for the notion that things need to be simplified for ease of record keep-
ing, CANF asserts that document preservation and maintenance is easier 
than ever these days due to the common use of electronic files and storage 
systems. The current laws governing limitation periods were established 
when all parties to litigation – defendants and plaintiffs alike – were limited 
to a paper trail. In this sense, the modernization of technology should be 
seen to help rather than hinder justice. 

The BC Ministry of Attorney General is aware that CANF opposed 
the six areas of reform set out in the Civil Liability Review process, which 
concluded in 2004. Shortening the ULP from 30 years to 10 years was 
part of that process. After all was said and done, the BC Government 
concluded that the case for change in the six areas considered had not 
been made during those more than two years of review. CANF agreed 
and applauded the decision which enabled BC to move ahead without 
dismantling fundamentally important personal rights. 

Once again, with regard to limitation periods, our coalition contends that 
a reduction of rights cannot be justified. We call on the provincial govern-
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ment to resist making changes that would weaken the rights of innocent 
individuals by way of providing unjustifi ed levels of protection to people, 
businesses and governments responsible for harm that occurs. 

TWO CASE EXAMPLES

Should the Limitation Act create a single ultimate 
limitation period of ten years? 

Th e government has proposed that the general ultimate limitation period 
in s.8 of the Limitation Act1 be reduced to 10 years from the current 30 
years. In its discussion paper,2 the government provides several advantages 
to decreasing the ultimate limitation period: making record keeping and 
insurance costs more reasonable, making investigating and defending claims 
more practical and providing greater certainty and predictability. Th e goals 
are entirely oriented to providing benefi ts to defendants and their insurers. 
Th e eff ect on plaintiff s would be substantial injustice that far outweighs 
any perceived advantages. Th e major disadvantage of a 10 year ultimate 
limitation period is that it does not take into account issues associated 
with latent disease or injury or other cases where the discovery of claims is 
not possible for years after the event. Instead, the proposed amendment to 
the ultimate limitation period increases the likelihood that plaintiff s who 
would otherwise have valid claims will be barred from accessing the civil 
justice system. 

Th e injustice that results from a 10 year ultimate limitation period can 
be demonstrated with reference to cases where the limitation period would 
have expired long before the chance to bring an action for damages arose. 
An example that stands out is the tainted blood scandal, one of Canada’s 
worst public health disasters. 

Th ousands of Canadians across the country contracted Hepatitis C 
after receiving transfusions of contaminated blood. Many of those who 
contracted Hepatitis C, however, did not know for years afterwards that 
they had been infected with this potentially fatal disease. Th e Hepatitis C 
virus has a long incubation period which means it can remain undetected 
in an infected person’s system for many years before manifesting itself as a 
serious and fatal illness.3 According to the Commission of Inquiry on the 
Blood System in Canada by Mr. Justice Krever (also known as the “Krever 
Commission”), the Hepatitis C virus infected tens of thousands of persons 
in Canada through the blood supply and as many as 90 percent of those 
infected may go on to develop chronic conditions.4 In the early stages of 
chronic infection, persons do not show any symptoms but according to 
the Krever Commission, after ten years: “10 per cent of chronic infections 
result in cirrhosis or liver cancer. Th at proportion increases to 20 per cent 
after twenty years.”5 Many victims who received tainted blood may only 
become symptomatic after 10 years or more have passed and at this time 
their claim for damages against the blood system would be time barred under 
the proposed amendment to the Limitation Act. Th e shortened ultimate 
limitation period strips victims with latent diseases of their ability to bring 
a claim before they can reasonably discover enough information to draw 
the conclusion that a claim should be brought.

In some cases, it is not the latency of the disease but rather the knowledge 
of all material facts that makes it impossible for the victim to start an action 
in a timely fashion. For instance, the causal connection between an event 
and a victim’s harm may not be discovered until years after the damage has 
been done. Th ese plaintiff s would also be prejudiced by a shorter limitation 
period as they too lose the opportunity to bring a claim for damages. Th is 
injustice can be illustrated by the example of women who were prescribed 
hormone replacement therapy (“HRT”). 

HRT was a widely prescribed treatment for thousands of Canadian 
women to reduce the symptoms of menopause and the eff ects of aging. Since 
the 1960s, the pharmaceutical industry created a large and very profi table 
market for the drug by heavily promoting the concept that women as they 
age should “replace” the naturally receding levels of estrogen through the 

long term use of hormone therapy. Women were told that HRT was an 
eff ective treatment with many health benefi ts and limited side eff ects. Th e 
long term eff ects of the use of HRT, however, had never been properly 
investigated. Decades passed before adequate research into the safety and 
effi  cacy of use of this drug was conducted. 

It was not until 1991, 30 years after HRT had been placed on the market, 
that the United States National Institute of Health commissioned a long 
term study, the Women’s Health Initiative (“WHI”), to research the most 
common causes of death, disability and impaired quality of life in post-
menopausal women.6 One arm of the study was dedicated to determining 
the eff ects of HRT use. Research was conducted on over sixteen thousand 
healthy women between the ages of 50- 79 who received a combination of 
estrogen plus progestin (a commonly prescribed form of HRT) or a placebo. 
Th e fi nal results for this study were not expected before 2005. Th e trial 
was prematurely halted due to the discovery of signifi cantly increased risks 
of invasive breast cancer in women taking the active medication over the 
placebo.7 Other important fi ndings included increases in coronary heart 
disease, stroke and pulmonary embolism. On July 17, 2002, the Journal of 
the American Medical Association published an article with the results of 
the WHI study and the link between the use of HRT and breast cancer.8 

In 2003, breast cancer rates in Canada and the United States decreased 
signifi cantly which has been attributed to the reduced use of HRT.9 Th e 
decline is for estrogen receptor positive breast cancer, in which tumours 
depend on hormones to grow.10  After the publication of the WHI study, 
the number of women with HRT prescriptions dramatically reduced.11 
Unfortunately, this is too late for the thousands of Canadian women who 
used HRT and developed breast cancer in the years prior to publication of 
the study.  Th ese women used HRT when it had not been adequately tested 
by the pharmaceutical industry. For those who developed cancer more than 
10 years before the results of the WHI study were published, their claims 
would be time barred if the limitation period was reduced to 10 years. 

As illustrated in the two examples above, the government’s proposed 
amendment to the Limitation Act to reduce the ultimate limitation period 
to 10 years would produce an unjust result for many victims who have 
suff ered harm as it increases the likelihood that they will not be able to 
bring a claim and receive a remedy from the court.
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